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Dear Mr. Salisbury:

This firm represents the Amah Mutsun Tribal Band (“the Tribe”) in
connection with the proposed Sargent Ranch sand and gravel surface mining
Project (“Project”). We submit these comments to inform the County that this draft
Environmental Impact Report (“DEIR”), is inadequate under the California
Environmental Quality Act (“CEQA”) Pub. Resources Code § 21000 et seq., and the
CEQA Guidelines, California Code of Regulations, title 14, § 15000 et seq. (“CEQA
Guidelines”). In addition, as the County recognizes, the Project conflicts with
several provisions of the Santa Clara County General Plan and Code of Ordinances,
in violation of state Planning and Zoning Law, Gov’t Code § 65000 et seq. For all of
these reasons, the County cannot certify this fundamentally flawed EIR or approve
the Project. Green Foothills, a nonprofit organization committed to protecting the
open spaces, farmlands, and natural resources of San Mateo and Santa Clara
Counties for the benefit of all, also joins this letter.

This letter is submitted along with reports prepared by Greg Kamman,
Hydrogeologist with CBEC Eco Engineering, Attachment A (“CBEC Report”); Tanya
Diamond, Wildlife Ecologist, Pathways for Wildlife, Attachment B (“Pathways
Report”); Christopher Wilmers, Ph.D., Professor of Environmental Studies at
University of California at Santa Cruz, Attachment C (“Wilmers Report”); Stuart
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Weiss. Ph.D, Chief Scientist with Creekside Sciences, Attachment D (“Weiss
Report”); and John M. Wallace, Principal Engineering Geologist and David T.
Schrier, Principal Geotechnical Engineer with Cotton, Shires and Associates, Inc.,
Attachment E (“Cotton Shires Report”). We respectfully refer the County to these
reports, both here and throughout these comments, for further detail and discussion
of the DEIR’s inadequacies. We request that the County reply to each of the
comments in this letter and to each of the comments in the attached reports.

Detailed comments on the DEIR’s analysis of impacts to Tribal Cultural
Resources are not included herein and will be submitted separately by Berkey
Williams, LLP, counsel for the Tribe on such issues.

L Introduction
A. Project Background

The Project site is located within Santa Clara County’s jurisdiction on land
designated as ranchland and zoned as agricultural ranchland. The Debt Acquisition
Company of America, working as Sargent Ranch Partners LLC (“Applicant”)
proposes to develop a sand and gravel mining operation on approximately 403 acres
within the Sargent Ranch property, which currently is used for cattle ranching.
DEIR at S-1. The proposed Project includes the following approvals: a Use Permit to
allow sand mining over a period of 30 years; Design Review, Architecture and Site
Approval, Reclamation Plan; variance to allow extended hours of operation;
Hazardous Materials Business Plan and permit; septic system permit; water well
approval; right-of-way and encroachment permits; and a host of discretionary
permits from resource agencies. DEIR at 2-57. The Project would extract 35 million
cubic yards of material (approximately 49 million U.S. tons) over a period of 30
years. DEIR at 2-9. The Reclamation Plan and revegetation would be implemented
as each Project phase is completed over the 30-year period.

The entire Project site comprises a sacred site for the Amah Mutsun Tribal
Band. The Juristac Tribal Cultural Landscape is the heart of the ancestral lands of
the Tribe. It is the home of a powerful spiritual being known as Kuksui and
contains a complex of storied cultural sites and features of spiritual significance.
For thousands of years, the ancestors of tribal members lived and held sacred
ceremonies at this location. The decision to pursue this Project, despite the Tribe’s
repeated explanation of the site’s spiritual significance, reflects a clear disregard for
the Amah Mutsun’s history, religious practices, and beliefs.
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Several creeks cross the Project site, including Sargent Creek, Tar Creek, and
Tick Creek. DEIR at 2-2. Importantly, the site supports a high concentration of
sensitive habitat and sensitive species and serves as a critical landscape linkage,
providing a corridor allowing for the movement of wildlife and plant species from
one area of suitable habitat to another. DEIR at 3.4-35. The fragmentation or loss of
one of the few remaining linkages between the Santa Cruz Mountains/Gabilan
Range and the Diablo Range would jeopardize the ecological benefit of the regional
network of protected lands and the hundreds of millions of public and philanthropic
dollars invested therein, and could not be replaced or mitigated elsewhere.

Despite the tribal and biological significance of the site, this is not the first
time it has been proposed for destructive development. In 1992, developers sought
to build thousands of houses, a hotel, and a one-million square foot industrial park.
Later owners sought to cluster dozens of homes among two golf courses. See
Attachment F (newspaper articles regarding previous development proposals on the
site). After significant opposition from both the County and the public, the owners
eventually abandoned their plans. They later went bankrupt and put the land up
for auction. The Applicant bought the property at auction and set its sights on
mining entitlements to bolster their investor’s return. Once entitled, it is expected
that the Applicant will sell the project to a yet-to-be-identified mine operator.

B. Summary of Comments

Our review of the Project’s DEIR revealed serious inadequacies and conflicts
with CEQA and State Planning and Zoning Law. A brief summary is provided here
to guide review:

) The DEIR does not contain any support for its contention that the
Project will produce high-quality aggregate in meaningful quantities.

. The DEIR relies on outdated survey information for numerous species
and biological resources, despite the known significance of the site.

. The DEIR’s study of site hydrology fails to consider the ways in which
the Project is likely to result in adverse water quality and water supply
impacts to on-site and nearby waterways and groundwater resources.

. The DEIR admits that the Project is irreparably inconsistent with
applicable plans and policies. As such, it cannot be approved in its
current form.
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. The DEIR erroneously omits information about the strong potential for
a conservation acquisition in the No Project alternative.

. The DEIR proposes to reduce the Project’s greenhouse gas “GHG”
emissions using an offset scheme found unlawful by the California
Court of Appeal.

. The DEIR fails to provide adequate information about proposed
alternatives now supported by the Applicant. For instance, the
proposed site for relocating the processing plant is within a mapped
Alquist-Priolo Fault Hazard Zone, a fact not disclosed in the DEIR.

. The DEIR ignores at least three nearby projects in its cumulative
analysis, despite having ready access to information about their
combined impacts.

These failures render the DEIR inadequate as an informational document. See
CEQA Guidelines § 15002(a)(1) (one of the “basic purposes” of CEQA is to “[i]nform
governmental decision makers and the public about the potential, significant
environmental effects of proposed activities”).

In summary, the proposed Project would result in significant impacts that
cannot be mitigated. Allowing the Applicant to mine the Project site would
desecrate a tribal cultural sacred site. It would jeopardize a critical habitat linkage
needed to protect biodiversity in the region’s mountain ranges. It would directly
harm unspecified numbers of animals and plants designated as sensitive species
and their habitat. It would also result in direct conflicts with the County’s General
Plan policies and ordinances. For these reasons, it is our legal opinion that the
County cannot lawfully approve this project and the Planning Commission and
Board of Supervisors have every right to deny the application.

I1. The DEIR’s Flawed Description of the Setting and the Project Does
Not Permit Meaningful Public Review.

A. Project Setting

Accurate and complete information pertaining to the setting of a project and
surrounding uses is critical to an evaluation of a project’s impact on the
environment. San Joaquin Raptor/ Wildlife Center v. Stanislaus County (1994) 27
Cal.App.4th 713, 728-29; see also Friends of the Eel River v. Sonoma County Water
Agency (2003) 108 Cal.App.4th 859, 875 (incomplete description of the Project’s
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environmental setting fails to set the stage for a discussion of significant effects).
Here, the DEIR’s deficiencies in describing the Project’s setting undermine its
adequacy as an informational document.

1. Biological Resources

An EIR’s description of a project’s environmental setting crucially provides
“the baseline physical conditions by which a Lead Agency determines whether an
impact is significant.” CEQA Guidelines § 15125(a). Here, the DEIR fails to
accurately portray the site’s underlying environmental conditions and therefore
undercuts the legitimacy of the environmental impact analysis. Specifically, the
DEIR lacks sufficient information regarding the biological resources at the Project
site. It therefore fails to provide important contextual information and lacks a
sufficient baseline for determining impacts.

Notwithstanding the acknowledged rich array of biological resources on and
adjacent to the Project site, the DEIR fails to sufficiently describe these resources
because it relies on insufficient biological surveys. With few exceptions, surveys for
sensitive plant and animal species are outdated or entirely absent. See DEIR at 3.4-
8 (acknowledges that many of the surveys the DEIR relies on were conducted
between 2000 and 2017); DEIR at 3.4-7 and 3.4-8 and Appendices E1, E3, E4.
According to James Strittholt, biologist with Conservation Biology Institute,
vegetation maps and biological survey information should normally be no more than
a year or two old when the CEQA document is released to the public. Personal
Communication, C. Borg, Urban Planner, SM&W with J. Strittholt, Biologist and
President/Executive Director with Conservation Biology Institute, August 29, 2022.
Dr. Strittholt explains that populations of wildlife species expand and contract over
time, and thus cannot be expected to remain constant for several years. For
example, some of the target species (e.g., tricolored blackbird) are noted as being
itinerant (frequently moving from place to place). Id. Older singular surveys are
inadequate to evaluate potential use of the site by these types of species in the
present day. Id. Other species (e.g., ambystomid salamanders) are only detected at
specific times of the year and depend on specific environmental conditions. Id. Even
properly designed and well-executed survey efforts may fail to detect plant or
wildlife populations found to be present during a different year, either because (a)
the initial survey missed individuals that were present or (b) individuals were not
present during the first survey, but later moved into the survey area. Id. Some
plant species can be quite ephemeral and are only detected during certain seasons
or during wet years. Id. It is not uncommon to sample for plants at multiple seasons
and under different environmental conditions. Id.
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The DEIR attempts to defend its approach to its surveys suggesting that
although the surveys were not conducted within the past year, they are sufficient to
support the EIR’s conclusions. DEIR at 3.4-7 and 3.4-8. Yet, the surveys were
completed long before the past year. The wetland determination was conducted in
2016. The focused surveys for the California red-legged frog and California tiger
salamander were conducted in 2017, at a time when the county had just
experienced a five-year drought between 2012 and 2016, which may have
suppressed the detections surveys in 2017. Personal Communication, C. Borg,
Urban Planner, SM&W with J. Strittholt biologist and President/Executive Director
with Conservation Biology Institute, August 29, 2022.

In some cases, surveys are impermissibly deferred until after Project
approval. For instance, the DEIR fails to include surveys for special status plants.
DEIR at 3.4-44. Instead of performing the requisite surveys, the DEIR assumes the
plants are present and defers surveys until the preconstruction period. The DEIR
proposes a mitigation measure that specifies the surveys are to be performed no
more than four years prior to construction. DEIR at 3.4-44. The mitigation measure
further states that if special status plants are found, the project will be redesigned
to avoid them. This approach is inadequate under CEQA.

First, CEQA allows deferred analysis and mitigation only if there is a reason
or basis for the deferral and the measures contain specific performance standards
that will be met. San Joaquin Raptor Rescue Center v. County of Merced (2007) 149
Cal.App.4th 645, 669-71. Here, the DEIR provides no rationale for why an updated
survey cannot be performed until after the Project has been approved. The DEIR’s
deferral of current, accurate surveys of habitat and sensitive plant species, and
development of mitigation based thereon, until after Project approval violates
CEQA.

Second, given that the discovery of special status plants would trigger Project
redesign, it is even more important that the surveys are conducted now, prior to
Project approval. As discussed in more detail below, a stable and accurate project
description is required to allow for meaningful environmental review and analysis
of alternatives to the Project. A redesigned Project may change the suitability of
certain mitigation measures, change the weighing of alternatives, or the potential
benefits of approving the Project. Because the DEIR relies on outdated or deferred
surveys, it is does not provide an accurate description of the existing physical
conditions on the Project site. The document is therefore incapable of evaluating the
Project’s impact on sensitive biological resources.
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2. Hydrology

The DEIR likewise fails to adequately describe the existing hydrologic setting
of the site and the vicinity. Specifically, the DEIR fails to accurately describe
baseline groundwater conditions at the site, instead providing inconsistent and
misleading information. CBEC Report at 2, 3. The DEIR’s hydrology analysis
characterizes the site groundwater conditions as “a shallow groundwater table.”
DEIR at 3.10-17. However, as explained in the CBEC report, the DEIR’s
geotechnical appendix describes the area differently, as a perched water area with
sand/clay layers that are discontinuous. In perched water areas, water percolates
down through the sand until it encounters the clay layer and then perches, rather
than percolating further. CBEC Report at 2. In this way, the perched water forms a
sort of mini-aquifer that provides multiple ecological benefits, including ecological
habitat. Without a consistent and accurate description of baseline conditions, the
DEIR is unable to provide an adequate analysis of Project-related increases or
decreases in groundwater recharge relative to existing conditions.

3. Transportation

The DEIR also fails to provide complete information about existing conditions
and potential hazards on U.S. 101 in the Project vicinity. This omission undermines
the DEIR’s conclusion that the “Project operation and reclamation would not create
or contribute to safety hazards on roadways used to access the Project site.” DEIR
at 3.13-15.

While the DEIR does note that near the Project site U.S. 101 is limited to two
lanes in each direction (DEIR at 3.13-4), it omits other significant details. The
freeway bridge passing over Tar Creek is particularly narrow and has no shoulder.
Surface streets and driveways—including those leading to residences, local farms,
and fruit stands—directly abut U.S. 101 along this stretch, and there are generally
no acceleration lanes to facilitate vehicles entering the freeway to come up to the
speed of freeway traffic. Vehicles exiting the freeway likewise must pull off abruptly
without the benefit of deceleration lanes, and there is often stop and go traffic in the
area.

The Project proposes to add an acceleration lane to Northbound U.S. for haul
trucks and other vehicles exiting the Project site at the Old Monterey Road
Extension. DEIR at 2-25, Figure 2-12. The DEIR explains that the current
northbound on-ramp in that location does not include an acceleration lane and does
not meet Caltrans standards under existing conditions. DEIR at 3.13-5. However,
the DEIR fails to disclose that there is no deceleration lane for Northbound vehicles
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in that location and does not explain whether that Northbound U.S. 101 exit meets
Caltrans standards. It also fails to explain why the Project does not include a
deceleration lane for Northbound vehicles exiting U.S. 101. Without providing all
relevant information about the existing roadway setting, the DEIR cannot properly
evaluate whether vehicles entering and exiting the Project site will contribute to
roadway hazards.

B. Project Description

Under CEQA, the inclusion in the EIR of a clear and comprehensive
description of the proposed project is critical to meaningful public review. County of
Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 193. The court in County of
Inyo explained why a thorough project description is necessary:

A curtailed or distorted project description may stultify the objectives
of the reporting process. Only through an accurate view of the project
may affected outsiders and public decision-makers balance the
proposal’s benefit against its environmental cost, consider mitigation
measures, assess the advantage of terminating the proposal (i.e., the
“no project” alternative) and weigh other alternatives in the balance.

Id. at 192-93. Thus, “[a]n accurate, stable and finite project description is the sine

qua non of an informative and legally sufficient EIR.” Santiago County Water
District v. County of Orange (1981) 118 Cal.App.3d 818, 830.

The DEIR fails to describe aspects of the Project that are essential for a
meaningful environmental analysis. In one glaring example, it fails to provide
sufficient information about the temporary, prefabricated sand and gravel
processing plant that will be set up and used before a permanent processing plant is
constructed. DEIR at 2-9, 2-21. The DEIR suggests that the temporary plant could
be used for up to the first five years of quarry operations. DEIR at 2-24. Yet beyond
noting the temporary plant’s water use rate and processing capacity and including a
site plan showing a “Temporary Batch Plant” (which is presumably the temporary
processing plant), the DEIR provides no other information about the temporary
plant. DEIR at 2-21, 2-24, Figure 2-5b. It does not indicate how the temporary plant
might differ in form or function from the permanent plant, and whether any
protective measures proposed for the permanent processing plant would also apply
to the temporary processing plant. For example, it is unclear whether excavated
product would be transported to the temporary plant via conveyor belt (see DEIR at
2-24), and whether the temporary plant would be protected from floodwaters by a
berm, as proposed for the permanent plant (see DEIR at 3.10-46, 3.10-47).
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In addition, the DEIR lacks sufficient detail on specific activities needed to
process mined aggregate. The DEIR references these activities and related
equipment at only the most general level. See e.g., DEIR at 3.8-9 (“The quarry
processing facility would include numerous fixed equipment that would be powered
by electricity such as washing, separation, and classification equipment, and
screens, conveyors, and stacking conveyors.”), 3.12-21 (“A total of 30 pieces of
equipment would operate at the processing site, including hoppers, crushers,
screens, conveyors, and stackers.”). It fails to give the reader a clear sense of what
these activities entail and what role the equipment would play in those activities.
Moreover, the DEIR states that processing activities will use approximately 800
gallons of water per minute, predicated on using 80 percent recycled water (DEIR at
2-21, 2-28), but fails to explain how that use rate was determined. Without
providing more information about how the aggregate would be processed, it is not
possible to assess the accuracy of these water use assumptions. Similarly, the EIR
must provide a sufficient description of planned over-excavation of materials and
fill, of the potential development on the graded elevated areas, and all other Project
details.

Further, it is unclear whether the Project site plans in the DEIR depict the
location of the screening berm, which would be constructed in the vicinity of the
processing plant. DEIR at 2-12. The site plans do not show any area labelled as
“screening berm,” making it unclear whether they include the screening berm at all.
See, e.g., Figure 2-5b. The screening berm is a key Project component. Therefore, the
DEIR must show its location clearly on Project site plans to make clear how the
screening berm stands in relation to other Project areas.

The DEIR also fails to provide an adequate and consistent description of
work needed for the planned railroad spur to become operational. In some places,
the DEIR suggests that the spur will need to be constructed from scratch. See DEIR
at 2-24 (“A new rail spur would be constructed approximately 900 feet south of the
rail undercrossing of U.S. 101”). In others, the DEIR suggests that a spur exists but
will need to be extended. See DEIR at 3.6-10 (“the Project would also transport
product by train, using the Union Pacific Railroad rail spur proposed to be extended
from its undercrossing of the U.S. 101 to the processing area”) [emphasis added].
The DEIR must describe the condition of any existing portion of the spur and
whether repair work on that portion is needed. The DEIR must also describe the
process for securing any needed approvals from and for coordinating with Union
Pacific both to repair and/or construct the spur and to enable the Project’s rail cars
to be picked up at night by existing trains carrying freight. DEIR at S-5, 2-28.
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Finally, the DEIR also fails to adequately describe how Phase 1 reclamation
can take place at the same time as Phase 2 mining. Specifically, the DEIR and
Reclamation Plan (Appendix B) state that the easterly portion of the Phase 1
mining area will be reclaimed at the time that Phase 2 is being mined. DEIR at 2-
14; DEIR Appendix B at 4, 43. The DEIR claims that this phased reclamation will
ostensibly take place “[t]o reduce the duration of the maximum visibility of mining
areas at the ridge” mined in Phase 1. DEIR at 2-14. However, portions of the Phase
1 and Phase 2 areas are coextensive (DEIR Figure 2-6, 2-8, 2-18, 2-21a, 2-21b), and
the DEIR and Reclamation Plan fail to explain how Phase 1 reclamation can take
place without interfering with Phase 2 mining operations, and vice versa. Figures in
the DEIR and Reclamation Plan do not clarify how this is possible. DEIR at Figures
2-6, 2-8, 2-18, 2-21a; Reclamation Plan at Figures 11, 13, 14, 15, 18, 20, 21.
Moreover, given that Phase 2 mining will take place at higher elevation than the
Phase 1 reclamation, it is unclear how Phase 1 reclamation will substantively
reduce visibility of Phase 2 mining activities.

In sum, the DEIR presents an unstable and inadequate project description.
This approach is not permissible under CEQA. The failure to describe the whole of
the Project is a serious deficiency, as it renders faulty the EIR’s environmental
impact analyses as well as the discussion of potential mitigation measures and
alternatives to minimize those impacts. This information is necessary to allow
decisionmakers, the public and responsible agencies to understand and evaluate
potential environmental impacts.

C. The DEIR Does Not Support Its Conclusion that the Project
Will Provide a Significant Source of High-Quality Aggregate.

The entire DEIR is premised on the idea that the proposed Project will
produce “high-quality aggregate needed for various uses in the County and other
local markets,” specifically meeting “regional demand for construction sand.” DEIR
at S-2. The DEIR claims that the aggregate “would be composed of 60 percent sand,
20 percent gravel, and 20 percent clay.” DEIR at 2-13.

As a preliminary matter, this conclusion is at odds with the Sargent Quarry
Mining and Reclamation Plan, which states that only 50 percent of the mined
material is expected to contain sand. DEIR Appendix B, at 34.

Moreover, the DEIR provides little support for either assertion. Sierra
Geotechnical Services, Inc. (“SGS”) conducted subsurface investigations as part of
the slope stability analysis — these soil borings advanced to depths between 47 and
100 feet. DEIR at 3.7-9. The EIR preparers also had access to exploratory drillings
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conducted by Graniterock Exploration Services in 2007, which advanced to depths
of 150, 250 and 360 feet. DEIR at 3.7-9. During mining operations, excavation
would occur to a depth of 250 feet. DEIR at 2-14. Thus, only two of Graniterock
Exploration Services bore holes advanced far enough to reach the extent of mining;
the remaining bore holes only provide information about the upper reaches of the
mining pits.

Moreover, the data provided in the DEIR is insufficient to establish that the
site will produce high-quality material in meaningful quantities. “Construction
sand,” i.e., Portland cement concrete-grade aggregate (see DEIR at 3.11-1), must
have certain characteristics. Sand is classified by its size and shape (generally, very
fine sands are less than 0.075 mm; fine sands are between 0.075 and 0.425 mm;
medium sands are between 0.425 to 2 mm, and coarse sand is between 2.0mm to
4.75 mm). Concrete-grade aggregate is generally between 2.0mm to 3.5mm, or
“well-graded.” Moreover, it cannot contain too much reactive silica, or else the
resulting concrete can suffer from spalling or loss of strength.

The boring logs provided in Appendix G do not contain information about
whether the sand available on site will actually meet these characteristics, or the
relative quantity of construction sand. Review of the boring logs indicate significant
clay layers, with shorter mineral intervals. Within these intervals, much of the sand
is described as very fine to moderate, with significant amounts of “silty” or “clay”
materials intermixed See, e.g., Appendix G, at Appendix A (Exploratory Boring and
Test Pit Logs?'); id. at 88-91 (particle size distribution reports showing between 0.2
and 13.2 percent “coarse sand,” nowhere near the 60 percent promised in the DEIR).
Cotton Shires summarized the issue as follows: “The viability of the proposed
project and the estimated quantity of materials that will be needed for market, for
buttress fills, or to be stockpiled on site is highly dependent on the proportions of
gravel and sand versus fines.” Attachment E, Cotton Shires Report at 3. However,
Cotton Shires concludes that no explanation is given for the percentage estimates
provided above, and insufficient data is provided to “enable [a] grain size
breakdown.” Id. And no discussion is provided about the potential reactivity of the
sand on site in order to enable a determination of whether the materials is of
sufficient quality to be used in major construction projects, as touted by the
Applicant.

! The DEIR states that these logs are from Graniterock Exploration Services (DEIR
at 3.7-9), while Appendix G, at Appendix A provides Sand and Gravel Logs from
“Granite Construction, Inc.” To the extent additional logs are available from
Graniterock (a wholly separate company), they must be included in the revised EIR.
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In other words, the DEIR contains insufficient information to support the key
claim of the Applicant: that this Project will result in a material source of
construction-grade sand and gravel. This unsupported assumption infects much of
the DEIR.

First, the Project Objectives are drafted with the assumption that the Project
will produce high-quality aggregate, specifically construction sand. DEIR at S-2.
However, given that it is unclear whether the proposed Project will even meet this
objective, the Project Objectives are too narrow as to be useful. See We Advoc.
Through Environmental Review v. County of Siskiyou (2022) 78 Cal.App.5th 683,
692 (artificially narrow project objectives transform alternatives section into “empty
formality”).

Second, the uncertainty of whether the site will produce high-quality
aggregate renders the Project description unstable. The DEIR presumes that the
Project will result in certain quantities of high-quality aggregate, gravel, clay,
overburden, and topsoil. But if the mining pits produce less saleable material and
more clay or overburden, then the plans for processing, sale, and reclamation
necessarily change too. For instance, if saleable material is mixed with higher
quantities of clay than expected, then additional washing is likely needed, with a
different processing plant layout, stockpiles, and water supply and treatment. If
less saleable material and more waste is produced, then a different plan may be
required for truck hauling and transport, or for rail pickup. Likewise, if the mining
results in different amounts of waste or overburden than anticipated,
implementation of the reclamation plan may be infeasible. Finally, the percentages
of saleable material are critical to determining whether the Project is economically
feasible. Commencement of operation without sufficient assurances that the Project
developers will be able to financially support the Project’s required mitigation is
reckless.

These uncertainties are not just speculative or hypothetical. A nearby sand
mine — the Lomerias Muertas Quarry on the hills east of Sargent — shut down well
before the end of its 50-year permit (set to expire in 2041). Likewise, the operator of
the Freeman Quarry, directly north of Sargent Ranch, abandoned expansion plans
in 2012. It would be a true loss to the County, the Tribe, the public, and the site’s
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natural resources if Applicant desecrates the Property but produces little to no
construction-grade aggregate.?

These uncertainties carry forward to the DEIR’s analysis of the Project’s
potential impacts. For instance, the DEIR states that the Project will require an
average of 76,800 gallons of water per day for “aggregate washing.” DEIR at 3.10-
33. This amount is based on assumptions about how dirty the raw material is, and
how efficiently the resulting water can be recycled. However, if the material
contains significantly more clay than expected, then more water will be required to
clean the sand, and the resulting wastewater will be harder to recycle. See
Attachment G, article regarding alternatives to sand in cement. Thus, the DEIR’s
assumptions about water use may be grossly underestimated.

Likewise, the DEIR assumes that the overburden and waste piles will be
contained to a certain size. See DEIR at 2-12 (Table 2-1 states that processing plant
and related facilities, including stockpiles, will result in 61.83 acres of disturbance).
However, if the Project produces significantly more overburden, or if the overburden
must be stored in lower stockpiles due to different material composition than
anticipated, then the Project could result in additional, undisclosed disturbance
areas (or additional haul truck trips to remove the overburden from the site). None
of these potential impacts are studied or disclosed in the DEIR.

Finally, if the site will not produce the amount of aggregate anticipated by
the proponents, the DEIR’s analysis of alternatives falters as well. For instance, the
DEIR concludes that both an alternate use (i.e., a park) and the No Project
Alternative would not meet any of the Project’s objectives, suggesting that they
should not be considered further by the County. DEIR at 4-7 to -8. However, if the
proposed Project also will not meet the stated project objectives, then these
alternatives merit greater consideration.

Z Available information also suggests that the region already has sufficient
construction-grade aggregate supplies, especially given the increasing availability of
recycled and alternative concrete products. See DEIR at 3.11-3 (nearby, permitted
reserves anticipated to last between 21 and 50 years), Attachment G (article re
alternatives to sand in cement). However, even if we assume that the Applicant’s
assertions as to regional need are accurate, they are particular to construction-
grade aggregate. Other forms of sand and gravel, such as fill sand, are readily
available from nearby sources like the nearby A.R. Wilson Quarry and Don Chapin

Quarry.
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III. The DEIR Fails to Analyze and Mitigate the Project’s Significant
Environmental Impacts.

CEQA requires that an EIR be detailed, complete, and reflect a good faith
effort at full disclosure. CEQA Guidelines § 15151. The document should provide a
sufficient degree of analysis to inform the public about the proposed project’s
adverse environmental impacts and to allow decisionmakers to make intelligent
judgments. Id. Consistent with this requirement, the information regarding the
project’s impacts should not need to be “painstakingly ferreted out.” Environmental
Planning and Information Council of Western El Dorado County v. County of El
Dorado (1982) 131 Cal.App.3d 350, 357 (“EPIC”) (finding an EIR inadequate where
the document did not make clear the effect on the physical environment).

Meaningful analysis of impacts effectuates one of CEQA’s fundamental
purposes: to “inform the public and its responsible officials of the environmental
consequences of their decisions before they are made.” Laurel Heights Improvement
Assn. v. Regents of the University of California (1993) 6 Cal.4th 1112, 1123 (“Laurel
Heights IT”). To accomplish this purpose, an EIR must contain facts and analysis,
not just an agency’s bare conclusions. Citizens of Goleta Valley v. Board of
Supervisors (1990) 52 Cal.3d 553, 568. Nor may an agency defer its assessment of
important environmental impacts until after the project is approved. Sundstrom v.
County of Mendocino (1988) 202 Cal.App.3d 296, 306-07; Golden Door Properties,
LLC v. County of San Diego (2020) 50 Cal.App.5th 467, 518-19. An EIR’s
conclusions must be supported by substantial evidence. Laurel Heights
Improvement Assn. v. Regents of the University of California (1988) 47 Cal.3d 376,
409 (“Laurel Heights I”).

CEQA does not allow a lead agency to defer critical studies regarding
environmental impacts until after project approval. See Sundstrom, 202 Cal.App.3d
at 306-07. Nor may a lead agency satisfy CEQA by approving a project subject to
conditions requiring the applicant to prepare future studies and mitigation
measures, because in so doing the agency would be improperly delegating its legal
responsibility to assess a project’s environmental impact. Id. at 307. In contrast,
CEQA requires the lead agency itself to prepare or contract for the preparation of
impact assessments (citing Pub. Resources Code § 21082.1) that reflect the agency’s
“independent judgement.” Id. The fundamental concern underlying Sundstrom was
that even if the required conditions of project approval had been adequate, the need
for post-approval studies demonstrated the inadequacy of the County’s
environmental review prior to project approval. Id.
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As documented below, the DEIR falls woefully short with regard to many of
CEQA’s impact areas. The Sargent Ranch Quarry DEIR fails to identify, analyze, or
support with substantial evidence its conclusions regarding the Project’s potential
environmental impacts.

A. The DEIR’s Evaluation of Hydrology and Water Quality
Impacts Is Inadequate.

The DEIR’s analysis of the Project’s impacts to hydrology and water quality
is inadequate because it: (a) presents inaccurate hydraulic and hydrologic analyses;
(b) presents an inaccurate estimate of impacts on groundwater resources; (c) fails to
adequately analyze on-site and downstream impacts; and (d) fails to support its
conclusions with the necessary facts and analysis.

Greg Kamman, Hydrogeologist with CBEC Eco Engineering, reviewed the
Sargent Ranch Quarry DEIR hydrology and water quality analysis and the
document’s hydrological appendices. His report (CBEC Report, Attachment A)
provides a detailed evaluation of the DEIR’s Hydrology and Water Quality section.
We summarize some of the most critical points of that report below.

1. The DEIR Presents An Inaccurate and Incomplete
Hydrologic Analysis of the Project’s Impacts Related to
Drainage and Flooding.

The DEIR fails to accurately analyze the Project’s potential impacts related
to changes in drainage and flooding. CBEC Report at 2, 3. As explained in the
CBEC Report, the DEIR mischaracterizes the site’s land and soil types, which
results in an inaccurate analysis. Id. Specifically, the site is best characterized as
agricultural rangeland, but the hydrologic model incorrectly characterizes the site
as pinyon juniper (arid forest). Id. Pinyon juniper areas allow less runoff than open
rangeland. The implication of this error is that the hydrologic model underestimates
runoff magnitude on the site. Id. Therefore, the hydrologic analysis has
underestimated peak runoff rates, resulting in an inaccurate DEIR analysis of the
hydrologic conditions and potential impacts. Had the DEIR used an accurate
hydrologic model, it would likely have found the Project would result in a
substantial amount of runoff and that related impacts would be significant. See
CEQA Guidelines § 15384 (“ evidence which is clearly erroneous or inaccurate . . .
does not constitute substantial evidence”).

The DEIR’s flood analysis is also problematic because the DEIR only presents
peak flow results for the 100-year storm event, despite the fact that flood impacts
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